952.227-84

being proprietary data, it is agreed that, as
a condition of the award of this contract,
and notwithstanding the provisions of any
notice appearing on the proposal, the Gov-
ernment shall have the right to use, dupli-
cate, disclose and have others do so for any
purpose whatsoever, the technical data con-
tained in the proposal upon which this con-
tract is based.

[49 FR 12042, Mar. 28, 1984, as amended at 59
FR 9109, Feb. 25, 1994; 62 FR 2312, Jan. 16,
1997]

952.227-84 Notice of right to request
patent waiver.

Include this provision in all appro-
priate solicitations in accordance with
48 CFR 927.409(t).

RIGHT TO REQUEST PATENT WAIVER (FEB
1998)

Offerors have the right to request a waiver
of all or any part of the rights of the United
States in inventions conceived or first actu-
ally reduced to practice in performance of
the contract that may be awarded as a result
of this solicitation, in advance of or within
30 days after the effective date of con-
tracting. Even where such advance waiver is
not requested or the request is denied, the
contractor will have a continuing right
under the contract to request a waiver of the
rights of the United States in identified in-
ventions, i.e., individual inventions con-
ceived or first actually reduced to practice
in performance of the contract. Domestic
small businesses and domestic nonprofit or-
ganizations normally will receive the patent
rights clause at DEAR 952.227-11 which per-
mits the contractor to retain title to such
inventions, except under contracts for man-
agement or operation of a Government-
owned research and development facility or
under contracts involving exceptional cir-
cumstances or intelligence activities. There-
fore, small businesses and nonprofit organi-
zations normally need not request a waiver.
See the patent rights clause in the draft con-
tract in this solicitation. See DOE’s patent
waiver regulations at 10 CFR part 784.

(End of provision)

[63 FR 10508, Mar. 4, 1998]

952.231-70 Date of incurrence of cost.

In accordance with 931.205-32, insert
the following clause when advance un-
derstandings have been negotiated re-
garding costs incurred prior to the con-
tract effective date:

48 CFR Ch. 9 (10-1-02 Edition)

DATE OF INCURRENCE OF COST (APR 1984)

The Contractor shall be entitled to reim-
bursement for costs incurred in an amount
not to exceed §  on or after  which, if
incurred after this contract has been entered
into, would have been reimbursable under
the provisions of this contract.

[49 FR 12042, Mar. 28, 1984; 49 FR 38952, Oct.
2, 1984]

952.231-71 Insurance-litigation and
claims.

As prescribed in 48 CFR 931.205-19, in-
sert the following clause in applicable
non-management and operating con-
tracts:

INSURANCE-LITIGATION AND CLAIMS (APRIL
2002)

(a) The contractor may, with the prior
written authorization of the contracting offi-
cer, and shall, upon the request of the Gov-
ernment, initiate litigation against third
parties, including proceedings before admin-
istrative agencies, in connection with this
contract. The contractor shall proceed with
such litigation in good faith and as directed
from time to time by the contracting officer.

(b) The contractor shall give the con-
tracting officer immediate notice in writing
of any legal proceeding, including any pro-
ceeding before an administrative agency,
filed against the contractor arising out of
the performance of this contract. Except as
otherwise directed by the contracting offi-
cer, in writing, the contractor shall furnish
immediately to the contracting officer cop-
ies of all pertinent papers received by the
contractor with respect to such action. The
contractor, with the prior written authoriza-
tion of the contracting officer, shall proceed
with such litigation in good faith and as di-
rected from time to time by the contracting
officer.

(c)(1) Except as provided in paragraph (c)(2)
of this clause, the contractor shall procure
and maintain such bonds and insurance as
required by law or approved in writing by
the contracting officer.

(2) The contractor may, with the approval
of the contracting officer, maintain a self-in-
surance program; provided that, with respect
to workers’ compensation, the contractor is
qualified pursuant to statutory authority.

(3) All bonds and insurance required by
this clause shall be in a form and amount
and for those periods as the contracting offi-
cer may require or approve and with sureties
and insurers approved by the contracting of-
ficer.

(d) The contractor agrees to submit for the
contracting officer’s approval, to the extent
and in the manner required by the con-
tracting officer, any other bonds and insur-
ance that are maintained by the contractor
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in connection with the performance of this
contract and for which the contractor seeks
reimbursement. If an insurance cost
(whether a premium for commercial insur-
ance or related to self-insurance) includes a
portion covering costs made unallowable
elsewhere in the contract, and the share of
the cost for coverage for the unallowable
cost is determinable, the portion of the cost
that is otherwise an allowable cost under
this contract is reimbursable to the extent
determined by the contracting officer.

(e) Except as provided in paragraphs (g)
and (h) of this clause, or specifically dis-
allowed elsewhere in this contract, the con-
tractor shall be reimbursed—

(1) For that portion of the reasonable
cost of bonds and insurance allocable
to this contract required in accordance
with contract terms or approved under
this clause, and

(2) For liabilities (and reasonable ex-
penses incidental to such liabilities, in-
cluding litigation costs) to third per-
sons not compensated by insurance or
otherwise without regard to and as an
exception to the limitation of cost or
limitation of funds clause of this con-
tract.

(f) The Government’s liability under
paragraph (e) of this clause is subject
to the availability of appropriated
funds. Nothing in this contract shall be
construed as implying that the Con-
gress will, at a later date, appropriate
funds sufficient to meet deficiencies.

(g) Notwithstanding any other provi-
sion of this contract, the contractor
shall not be reimbursed for liabilities
(and expenses incidental to such liabil-
ities, including litigation costs, coun-
sel fees, judgment and settlements)—

(1) Which are otherwise unallowable
by law or the provisions of this con-
tract; or

(2) For which the contractor has
failed to insure or to maintain insur-
ance as required by law, this contract,
or by the written direction of the con-
tracting officer.

(h) In addition to the cost reimburse-
ment limitations contained in 48 CFR
part 31, as supplemented in 48 CFR part
931, and notwithstanding any other
provision of this contract, the contrac-
tor’s liabilities to third persons, in-
cluding employees but excluding costs
incidental to workers’ compensation
actions (and any expenses incidental to
such liabilities, including litigation
costs, counsel fees, judgments and set-

952.231-71

tlements), shall not be reimbursed if
such liabilities were caused by con-
tractor managerial personnel’s—

(1) Willful misconduct,

(2) Lack of good faith, or

(3) Failure to exercise prudent busi-
ness judgment, which means failure to
act in the same manner as a prudent
person in the conduct of competitive
business; or, in the case of a non-profit
educational institution, failure to act
in the manner that a prudent person
would under the circumstances pre-
vailing at the time the decision to
incur the cost is made.

(i) The burden of proof shall be upon
the contractor to establish that costs
covered by paragraph (h) of this clause
are allowable and reasonable if, after
an initial review of the facts, the con-
tracting officer challenges a specific
cost or informs the contractor that
there is reason to believe that the cost
results from willful misconduct, lack
of good faith, or failure to exercise pru-
dent business judgment by contractor
managerial personnel.

(j)(1) All litigation costs, including
counsel fees, judgments and settle-
ments shall be differentiated and ac-
counted for by the contractor so as to
be separately identifiable. If the con-
tracting officer provisionally disallows
such costs, then the contractor may
not use funds advanced by DOE under
the contract to finance the litigation.

(2) Punitive damages are not allow-
able unless the act or failure to act
which gave rise to the liability resulted
from compliance with specific terms
and conditions of the contract or writ-
ten instructions from the contracting
officer.

(3) The portion of the cost of insur-
ance obtained by the contractor that is
allocable to coverage of liabilities re-
ferred to in paragraph (g)(1) of this
clause is not allowable.

(4) The term ‘‘contractor’s manage-
rial personnel” is defined in the Prop-
erty clause in this contract.

(k) The contractor may at its own ex-
pense and not as an allowable cost pro-
cure for its own protection insurance
to compensate the contractor for any
unallowable or unreimbursable costs
incurred in connection with contract
performance.
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952.233-2

(1) If any suit or action is filed or any
claim is made against the contractor,
the cost and expense of which may be
reimbursable to the contractor under
this contract, and the risk of which is
then uninsured or is insured for less
than the amount claimed, the con-
tractor shall—

(1) Immediately notify the con-
tracting officer and promptly furnish
copies of all pertinent papers received;

(2) Authorize Department representa-
tives to collaborate with: in-house or
DOE-approved outside counsel in set-
tling or defending the claim; or counsel
for the insurance carrier in settling or
defending the claim if the amount of
the liability claimed exceeds the
amount of coverage, unless precluded
by the terms of the insurance contract;
and

(3) Authorize Department representa-
tives to settle the claim or to defend or
represent the contractor in and/or to
take charge of any litigation, if re-
quired by the Department, if the liabil-
ity is not insured or covered by bond.
In any action against more than one
Department contractor, the Depart-
ment may require the contractor to be
represented by common counsel. Coun-
sel for the contractor may, at the con-
tractor’s own expense, be associated
with the Department representatives
in any such claim or litigation. (End of
Clause)

[67 FR 14872, Mar. 28, 2002]

952.233-2 Service of protest.

As prescribed in 48 CFR 933.106(a),
add the following to the end of the pro-
vision at FAR 52.233-2:

(c) Another copy of a protest filed with the
General Accounting Office shall be furnished
to the following address within the time pe-
riods described in paragraph (b) of this
clause: U.S. Department of Energy, Assist-
ant General Counsel for Procurement and Fi-
nancial Assistance (GC-61), 1000 Independ-
ence Avenue, S.W., Washington, DC 20585,
Fax: (202) 586-4546.

[61 FR 41711, Aug. 9, 1996, as amended at 67

FR 14872, Mar. 28, 2002]

952.233-4 Notice of protest file avail-
ability.

As prescribed in 933.106(b), insert the
following provision:

48 CFR Ch. 9 (10-1-02 Edition)

NOTICE OF PROTEST FILE AVAILABILITY (SEP
1996)

(a) If a protest of this procurement is filed
with the General Accounting Office (GAO) in
accordance with 4 CFR part 21, any actual or
prospective offeror may request the Depart-
ment of Energy to provide it with reasonable
access to the protest file pursuant to FAR
33.104(a)(3)(ii), implementing section 1065 of
Public Law 103-355. Such request must be in
writing and addressed to the contracting of-
ficer for this procurement.

(b) Any offeror who submits information or
documents to the Department for the pur-
pose of competing in this procurement is
hereby notified that information or docu-
ments it submits may be included in the pro-
test file that will be available to actual or
prospective offerors in accordance with the
requirements of FAR 33.104(a)(3)(ii). The De-
partment will be required to make such doc-
uments available unless they are exempt
from disclosure pursuant to the Freedom of
Information Act. Therefore, offerors should
mark any documents as to which they would
assert that an exemption applies. (See 10
CFR part 1004.)

[61 FR 41711, Aug. 9, 1996]

952.233-5 Agency protest review.

As prescribed in 48 CFR 933.106(c), in-
sert the following provision:

AGENCY PROTEST REVIEW (SEP 1996)

Protests to the Agency will be decided ei-
ther at the level of the Head of the Con-
tracting Activity or at the Headquarters
level. The Department of Energy’s agency
protest procedures, set forth in 933.103, elabo-
rate on these options and on the availability
of a suspension of a procurement that is pro-
tested to the agency. The Department en-
courages potential protesters to discuss their
concerns with the contracting officer prior
to filing a protest.

[61 FR 41711, Aug. 9, 1996]

952.235-70 Key personnel.

In accordance with 935.070, insert the
following clause.

KEY PERSONNEL (APR 1994)

The personnel specified in an attachment
to this contract are considered to be essen-
tial to the work being performed hereunder.
Prior to diverting any of the specified indi-
viduals to other programs, the Contractor
shall notify the contracting officer reason-
ably in advance and shall submit justifica-
tion (including proposed substitutions) in
sufficient detail to permit evaluation of the
impact on the program. No diversion shall be
made by the contractor without the written
consent of the contracting officer: Provided,
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